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fobn Cromwel Eſquire, and 
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Thomas Berney Eſquire, and | 
Jobn Awcock Gent, CDe De fendands. 
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Our of che Bill , Aaſwers, Proceedings, and 
Proofes in the Court of Charcery. 


Touching the. Mannors of Buckenham-Ferry, 
and Haſstngham, Ornesby Burrough, and Scrothy 
in the County of Norfolke. 


Heretofore the Inheritance of Six: Henry Claere. 
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yound Cromwel £ſqwere, 


Abigail bs wife, ri 


The Lady JaneDenny 4a; 
widow , now the wife 
Sir William Oy ken "wil 


Tho. Berncy 
'bis wife, = —_ ER Gent 


The wth the Bill, 


ye That Sir- "Henry C was feifed 
Fee of the Mannors of Bucktubam- Ferry © tid Ordes- 


by &c. in Norfoltt.. Ard that Smith and Hol, 
,  ctyebe p Fad to er Mor - 
; 2 0 O00 to morTzas 
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to be fold, neg } i 


1t 
a1 overplus for ramps - 


bd (2) | 

Au2.18.20.Jac. An Aſſurance was preparcd by 
way © bargaine,and ſail for 10000 li. - mentioned to 
be paid by Sir Hex, Bedingfield, and others,and ſealed 
to him the ſaid Sir Her, Bedizg field, Sir Tho, Herpe,The, 
Knevert Elquire, and Henry Bejt Gentleman, and their 
heirs, which was inrolled, | 

A Declaration of Truſt was made at the ſame 
time that the lands ſhould - be fold within two ycares. 
after Sir Henry Cleers death , and the profits to bee 
received and raiſed by fale , ſhould bce| imploycd 
according to the Trult, 


1 To permit Sir Henry Cle to take the pro- 
fits for liſc. 

2 After Sir Hemy his dcath, to. permit Dame 
Merriel Cleere his wite to receive the profits till 
{ale. | 

3 With the money raiſed the debts to be paid. 

4 Thedebts being paid to pay 3000 1i. to Dame 
Merriel.ſhe releaſing. | | 

5 Theoverplus to bee delivercd to her for the 
_—_ Abigail, or ſuch childe as ſhe ſhoſld after 

ave. 1 I 
Sir Henry Cleere dycd. = 

That Smith and Holl oppoſed finding the Office. 

That Smith and Holl (and Lady Cleerg) by their 
procurement, preferred a Bil in Chancery againſt Sir 
Hen, Bedingfield and other Truſtees to have the lands 
fold according to the Deeds. 

Truſtees anſwered, and thereby ſubmit,to do what 
the Court dire&s therein. 

April 25. 3. (47, the cauſe was heard upon Bill 
and Anſwer, Nos: 

Decree 


(3) 
Das 
: That the Lands ſhould be fold, and the monics 
applied according to the Truſt. 
2 To paydebts fiſt. 
3 A Ccmmyiſſicn :warced to cxamire debte, 
4 A time prefixed tor CreEitors to come in. 


That Smith and Ho! kept of Purchaſers, declarcd 
that the Lands were much incumbred,and Hol! clai- 
med Buckhenham:- Ferry by a Mortgage, and extended 
his Statute, 

Smith and Holl agreed to: g ive 4cco li. for the 
purchaſe, moved the Court to: have a reference to 
Juſtice Harvey, which was ordered. 

May 13. 4. Car. That Mr. Juſtice Hartey confi 
dered.ot the Decrce and proceedings , and certificd 
what he thought fit ro bee done therein. 

Smith and Hol! were Juſtices of Peace in Norfolke, 
had ſo much credit. with Mr. Juſtice Harvey , that 
he credited what they faid without proof upon oath, 
and certified, 

x That the Land was better worth then 4000 li. 
but inreſpect of incumbrances, hee thought fit the 
Truſtees convey to. Hol and Smith ,who were willing 
ro deale, deducting their owne debts. 

2 Tobederain by Holl,due by Mortgage 1700 li. 


3 By Smith, | 1 OOO 
4 Mrs. Dorothy CMoundord, 90O 
5 TheLady Steward, I50 | 
6 Love 100 


£ F- es, p IOO 
5©. li reſidue of the 4000 li, to. the Lady 

Merniel Cleere. | 

The Certificate nas confirmed, The 
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-Febr, 1645. 


LEY 
The Truſtees made ps. to Tohn Fountain? and 
others in truſt for S$-1ib and Hol/;zwhereby for 4oo0l:. 
they have got 10004,per ax. 

Smith and Hol compounded iheumbrances at eafie 
rTatcs, 

Sir EdwardCleer that had 4ools. per an, for his life 
tooke 200/4,per ax.and forced the Lady Merriel Cleey 
tor 4ool:.per an. for life to accept 200h, per an, who 
was then fckly, anddyed within two years. 

That the allowance to-Hol! for intereſt was not mo- 
derate according tothe decree. 

Smith and «Amcocke two years after bought out 


' Holls mortgage fot 3200l, and Smiths debt was not 


reall. 


June 23, 16 Car. Caulc was heard in the Court 
of Wards. 

Declare that Smaihand Hof were no clear purcha- 
ſers ; therefore decreed they ſhould accompt , and 
re COnvey. 

The Plaintiffe eA4igarl marricd the -other Plain- 
tiffe, and an information by way' of revivor put in, 
the defendants Smith and _— wered, 

Anaccompt punt in, but c ACCO L 
tected, the Corned Wards was AA —__ a7 

Aktter Petitions in Parliament the accommpr was re- 
ferred to Sir Benjamin Rudyard, and Mr\ Attorne 
of the Court of Wards,bus after,the whole bnſineſlc 
referred to be determined in Chancery, 

A third part was after the office found, ſettedby 
injunction of the Court of Wards, upen the Plain- 


tifte Afigaid heire athaw, 


The. 


" 'T hecharge of the Bill in Chancery was, that 


rothy Berney D hters, and Heires z and Tho. Berney, 

Deorothies Hasban.& Awcock,ton of Amcock deceaſed, 

reccived the profits of all the third part aliotted by 

the Court of Wards toxAtrgazl,and to have accompr 

= re-alſurance of the lands was the effc& of the 
ll, 


The Defendants by Anſwer ſet forth, 


Hat 17. J-c. The Lands were ſettled upon S'r 
Henry Cleer charged with leverall rents and ir» 
cambrances, uz. 


1.One. annuity for. the lite of the ſaid Sir Edward, 
400%, ey annum 

2. One other during the Lady Merie's lite, if ſhe 
futvived Sir Hezry, of +400 h;, 
3. One other during the life cf the ſaid Sir Edzerd, 

if tic ſurvived his wite of, 20bll, 
4. One other to-Dame Aergaret bis wite, if ſhe 
{urvived Sw Edwazd, of 200. 
5. One other in cale Dame Marearett dye,and Sir 
Edward marry a {econd wite for the lite of tuch te- 


cond wite, . of 2cOly 
Eaſter Terme.18 Jac. Sir Henry Cleeze latk reth a 
Recovery tocutoff the intaile. 


Sept ,*0%..1 8 Pac. Sic Hraryt or Tech grancanAn- 
nutty of 1ol:, per annum tO Dame Adiged Alound- 
fod fiping out of part of Backenbam. | 

Tune 


Smith and Amcocke being dcad, Faxe Denny, and Do- The Bill in 


(6) 
Tune 20. 191ac.Sir Aenry tor Tocoli, borrowed of 
Mr. Holl,,aortgaged a moiety of the manner of Buck: 
exham, to pay 11001. luly 1622, andcnters a recog- 
nizance of 2000/1.additionall ſecur ity, 

Iuly 5. 19 Tac. Sir Henzy for 8oclt, borrowed of 
Mrs. Dorothy Mouxdford mortgag cs the reſidue of the 
ſaid Mannor of Bucke:ham to pay $80/:. July 8.1622. 

Another mortgage to Love for z col: .belides divers 
Iudgements and other Debts, | 

luze 1621. 19. lac. An Agreement, | that Sir Ed- 
ward hold Ornesby in licw of his annuity of qool.. per 
an, made by him and Sir Hezry his ſon. 

Aag.18. 20 lac.Sir Henry having thus charged his 
cltate falls ficke, and in the time ot his ficknefſe, by 
his Indenture conveys all the premiſes for the con- 
(ideration of 10000{. paidgo Sir Henry Bedingfield 
Sir Tho, Herne, Tho, Knevet Eſq; and Henry Beſt gent. 
and their hcircs, 

T he Indenture is inroled, 

And by another Decd of the ſame date declares the 
truſt of the ſale to be. 

1. That the Truſtecs within two yeares after his 
death ſell the premilcs at the beſt price. 

2. Till ſale, his Lady to receive the profits te- 
wards payment of his debts: 

3 _ debts to be paid with the money raiſed by 

the ſalc. 

4. After debts paid, his Lady to have 30004, in 
liew of her annuty of 4ools. per an. 

5. The reſidue tobe for the now Plaintiffe 4brpu5l 
then an _ and within two or three dayes after 
Sir Henry dyed, | 

Afﬀer 
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After Sir Hepry Cleers death the Tiuſtccs offer the 
premiſes to ſale, but in reſpe& of the incumbrances 
none would deale, and the interruptions of Sir Ed- 
ward Cleer; the lands being but 5544. 1 25.84:per an. 

The Lady Aderriel{ Cleer by tome order made by rhet ady cleers 
the Lord Hobart, between Sir Edward and the Lady, Lewr. 
ſhe was to injoy Buckenham, which ſhe offered to 1ct 
for 250l.per an.in liew of hcr annuity of 400d. per 47. 
in reſpect of the incumberances charged thereupon 
by Sir Edxard, and for his debts,nothing ſhe made of 
it 1n two years, 

AugLl3. 22 Jac. The Lady Mounaford and Mr. Firſt intended 
Smith being bound for Sir Henry Cleers debts, which —_— 
came to about 600/. and Mr, Hels debts being 1200/. wa ep 
they wcre contentcd to takea conveyance of the Te- time limited 
verſion of the Mannor of Ornesbyat 2000). andacon-*! = deed of 
veyance was drawn andfealed,but not inrolcd ; ſome * * 
of the Truitecs being feartull to bee queſtioned be- 
cauſe of the great ditproportion between what the 
Land was then really worth, and what Sir Her. Cleer 
eſteemed it at. 

Novem.$. 22 Jac, Sir Edward Cleey for 400. fine, 
and 200!. per an, demileth Ornesby, gre. to Claxton 
and Howsrd, in trult tor Smith, for 4o years, if hee fo 
long live. | 

Hillary terme 22. Fac. the Lady cMoundFord, the 
Lady Clere, Mr.Smith, and other creditors of Sir 
Hea.Cleer, exhibite their Bill in the court of Chan- 
ccry againſt the Truſtees to compell them to ell. 

In proſecution whereof the Lady Moundford was 

cheife, and didprefer her Bill into Parliament, to 
have the land fold, 

Eaſter Tearm,'z Car, The Feoffees anſiwer,and the : 

B rea- 


RE ee 


(8) 
ecalon why they did not ſell, was the diſproportion 
of the yalue,were willing to do as the Court ſhould 
direct 
Maii 30. 1.Car. The Court direQs a Commiſsion # 
to iſſue to Sir Fohn Corbet , Sir John Holland, Sir 
John Henningham andSir Robert Gaudy. 
1 Toexamine the value of the Lands upon oath; 
2 The incumbrances and debts, 
3 To procure a Purchaſer, 
Cemiſticners 'Commiltioners certific the Annuities and Debts | 
C erilihcate, . 
as atorclaid,uviz. 1 

1 The Mortgage to Holl. 

2 The Mortgage to Mrs.Dorothy eMound/ord. 

3 The Mortgage to the Lady Steward, Lady 
AMonndtords Rent charge, Loves Mortgage, and Five 
Judgements« of 8co li. 

4 Greens Farme leaſed to the Lady AMound/ord, 
and Smuh to ſecure them againſt debts, they were 
ingaged for Sir Henry Cleere, which catne to about 
7co li, all paid by Mr. Smh. (fave Claxtons. ) 

5 The Mannors and premiſes to bee worth 
55411. 125. 8d, per annum iz, 

oraesly Burrough, and Scrothy, 28811. 16s, od, 

Buckenham-Ferry and Haſs:ngham, 265 16 $8 

6 That in reſpe& of the great Incumbrances, and 
the waſte committed: by Sir £dward, they could not 
procure a Purchaſer, " 

Second inn”. Decem. 1. 2 Car. The Court- upon that Certifi. 

" ef Smub, Cate, Order a Commilsion to ſet forth a Moyety of 
the Mannor of Orzesby to Mr.Smith, and to make u 

his debt of 7301i- 100011, for the purchale thereof; 

Nothing was done thereupon. 

The 25- of April, 3 Car. upon hearing of* the 

caule 


A 
if 


C6) \ 
[<aule,'the Court decreed theFeoffees toſell, 
This Decree was -inrolled 11 fait; and no pur? 
chaſer would deal in reſpe&t of Incumbrances, 
May 13. 4 Car ,The Court being informed that'by * 
rcalon of incumbrances, above-4000/r. could not be 
got for all the lands, and that Mr. Smith and Ho# 
would give ſomuch, ſoas they might defaulk their C 
debts. The Court ordered that, . | 
1.Mr,Iuſtice Harvey conſider of the Decree, 
.2.Dirc& the Aſſurances. 


3.How the 4ooo!. ſhould be diſpoſed of. 


1. Func 1g. 4 Car. The Iudge certifies that in re- Judge Harvier 


of incombrances 40ool. was the beſt price. Conn 
.2,The Truſices to convey to Holland Smrth, 
3.Toretaine to Holl 1700l, 
4.To Smith +1000l:, 
5.To pay Mis. Moundfozd goo li. 
6.To Lady Steward. 1501, 


7.TheLady Mar,Cler to have 200/.per ax.for lite, 

8. The Lady Merriell Cleer to have Buckenham for 
her life,in liew of her annuity of qool.per ar. and to 
grant an annuity out of it to'Holl,&c. 

The Lady was content-rather to accept 200. per 
41,, then Buckenbam which was paid ber, 

The 21.and 23 Fuly,q Car.The ludges report con- 
firmed, 

Holland Smith drew Mr. Awcock to joyn with them 
inthe purchaſe. 


: be purchaſ 
Aug.31. 4 Car. The Truſtees in purſuance of the rd pre ay 


orders,&c. convey to Fountaine, Aldridge,and Sotherton under theDe* 
(per {ons truſted by Hall, Smith,and Awcock,) - cree inChance 
B 2 


ry. 
The 


——— 


i{10 
"The 25 Sep. following they pay the money dirc- 
ed to Mis. Mundford and others,who relealed to Fourr- 

taine, (Aldridge.and Sotherton, 

Love would not take his 10cf. but held the Lard 
mortgagZed,nor could Hughes be found to accept his 
ico!. and diſcharge the Iudgement, 

(a Sept.30, 6 Car. Mr. Holl talling fick, gives his third 
part by his Wilto his W ife,or 1000!.in liew there- 
of, ſhe accepts the 10001. and Halls two fonnes for 
1230l:, {clls it to Smuth and eAwcocke two yearcs at- 
tcr. 
_ Nypv.22, 8 Car.The Lady Merriell Cleer dyed, being 
thirty years of age or thereabouts, 

In the yeare 1634- 10. Car. Sir Edw. Cleer dyed, 
his Lady living, who had 200!. per ax. tor her life who 
dyed not above two years {ince. 

The Lady Cleer, and Sir Edward being dead , and 
their annuitics thereby determined. 

Hillary Term following,an information was cxhi- 
bited in the Court of VV ards againſt Smab and Au” 
cocke. 

Michaelmas Tearm, £637. The office found, and 
the Mannor of Oy to þc hcld incapite. 

{o'fer,and Pay- At the finding (9 this office, the Defendants CVI- 

vel Councel- dence was rejected, proved by Coffer, and Paynell, 

lers art Lamw= Severall motions made to be admitted to traverſe, 
or tG have a Mel:us inquirendum but without ſucceſſe, 

May 20.1638. A Divifion made,and the third part 
ſet out, and the profits received. 


Eaſter Teaxm 14 Cay. Another information ex- 
hibited againſt Smith and CAweocke,wherein is ſugge- 
ſted that Smyb and Holl unducly drew. Sir How, Clees 

| wto 
\ your 
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into great debts, tomortgage the greateſt part of his 

c{tate to them, and that they procured him upon his 

death bed, to make the conveyance to Sir Hex.Bed- 
1ngfield,$&c.and pretending a Truſt, prayed an account o 
ot the profits. 

The Defendants by Anſwer ſet forth the former 
proccedings in Chancery. h 

Trinity Terme 16.Car.the caufe came to heating in 
the Court of Wards, And 
. DECREED, 

That in as much as Smuh and Hol! were the prin- 

cipall Agents in procuring the Deed to be maile by 
Sir H-z,Cleer to Sir Hes. Bedingfield, &c. and that the 
Court conceived that Hall, Smith, and Awrocke were 
not clear purchaſcrs, therefore decreed them to ac» 
count and re-convey, 
Ot0.30.1646.1n purſuance wherot accouhts were cx- 
hibited, but before re- conveyance the Court of Wards 
being taken away, both partics applied themlelves 
to the Parliament, and by an order of Parliament the 
whole Matter reterred to the Court of Chancery, 


Hillary Term following the Plaintiffs exhibite their Plincifſes Bil 
Bil againſt Smith and Amcocke, and ſct forth the whole " - 
proceedings in theCourt of Wards,& that they can- 
not by power of that Court (it being down ) enforce 
obcdience to the Decree, bur for relcife appeale to 
the Court of Chancery according tothe order of 
Parliament, and that the Detendants may ſer forth 
how they hold the {aid lands, may make re-afſurance 
according to equity and intent of the ſaid Decree, 
and that by Decree of the ſaid Court they may re- 
celve releite, in all and every the premiles.. 

| B 3 The 
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"TherÞ&fen- "TheDcfendantsanſwered', and thereby.ſet forth 
the purchaſe .under the Decree of the! Court -of 


dans Anſwer 


The laſt De- 
cree of Court 


e! Chancery. 


Chancery, .and the truth of their caſe, and that they 
conceived their Inheritance ought. not to| bee bound 
by the proceedings in the Court of Wards,there be- 
ing no Tenure in capite,nor any trult proved, but that 
they wereclear Purchaſers under the Decree of the 
Court of.Chancery, not fubje& to any truſt or ac- 
compts, and that there was not any queſtion made 
till the annuities and other charges for lives ended, 
and Cc{ircd they mighe not be prejudiced by the un- 
juſt proceedings in theCourt of Wards againſt which 
they complained in.Parliament, 


May 6. 1650, the cauſe came to bee heard (though 
the Plaintiffte Mr.Cromrel had not taken the Ingage- 
ment, which was moved to ſtay proceedings, but difſ- 
allowed, (the Court not being full) and a| Decretall 
Order pronounced whereby it was declarcy, 


1, That Holl and Smith were the originall Tru. 
ſtces of Sir Hen, Cleer, 

2, That the cſtate they claimed, was by them 
gained from Sir Hezry Cleer in the extremity of his 
Ackneſle, upon pretence that the Plaintiffe ſhould be 
provided for,and the debts paid, 

3. That the Decree and conveyances whereby they 
would make themſelves Purchaſers, were obtained 
upon falle informations, irregular proccedings, and 
in abule of the Court. | 

And the Lords Commiſſion, that were then preſent 
DECREED, | 

7. That the conveyances obtained by Hyl, Smith, 

and eArcech be {ct aſide, 2. The 


((r3) 

2 The Defendants being paidand ſatisfied, -what 
(hall appeare to have been really .disburſed by Hol 
Smith and Awcocke, or-due to them from Sir Hey, 
Cleere,dilcounting meane profits with damages,ſhall 
re- convey, 

3 1 hat the Accompts bereferred to Mr, Rich and 
Mr, Hackwel, \ 

4 It was ordered that if the Defendants will keep 
poſlc{sion, they ſhall give ſecurity, or elſe the Plain- 
tiffes giving ſecurity to pay what (hall be due to the 
defendants upon Accompt , ſhall have the poſkt- 
fion, Which Decrce was {1gned a.d inrolled. 


After ſom2 Orders the Defendants gave ſe- 
curity accordingly to ſecure the meane profits, ſince 
the Decree, : 
Berney Save Recognizance of 1coo Marks. 
Awcocke gave Recognizance of 1000 li. 


Tulit 18, 1650, Ordered a Commiſtion iſſue into 
the Country to cxamine and cleer the Account re- Subſequent | 
turnable the firſt of OAober. may _ 

. . . Aarccr 

The Plaintiffes had the carriage of the Commiſ- the Decree. 
ſion, and 16. of September, was the firſt day of the 
Commiſſioners meeting,, and they ſpent foure daycs 
rime, and could attend no longer, | 

Upon oath made that the Defendants had divers 
witneſles which for want of time, could not be exa- 
minced. 

004, 18. 1650. Ordered the Defendants deli- 
ver the names of their witneſſes and places of abode, 
and examine them in Court within three weeks, 

Names were given, and it was moved for the De- 
fendants. 


| '—_ - = _— 


(14) | 
fendants in refpe&t of the ſhortneſle of time, the 
diſtance of place , and many witneſſes, that Cons 
miſfon might iflue to c:»1mine them all in the 
Country. 

Novem. 7. 1650. Ordercd the Defendants 

, have a Commiſſion to examine onely thoſe that 
could not travel without danger of life, -and 
it was Ordered that the Rents bee brought into 
Court, and the ſecurity given by |Bermey and 
Amcocke, diſcharged. 

Decem. 2, 1650, When the Court had denjed 
a Commilsion to examine any other witneſles , but 
ſuch as were unable to travell ; one of the Plaintiffes 
counſel conſented , and it was ordered that the De- 
fendants ſhould have a Commilsion to examine 
all their witneſſes by the firſt day of the next 
Terme. 

' Maii 6. 1651. The Maſters by report defire the 
dirc&tions of the Court conceraing the time of the 
riſe of the Account. 

1 Whether Berzies Accompt ſhould begin 
AMichaelmas 1 624.0r Michaelmas 1628, 

2 Whether Awcocks Account ſhould begin Mz- 
chaelmas 1628, or Michaelmas 1633. 

'The Court differed in opinion , but it was then 
Ordered that Berrey (ſhould accompt from 1624. 

Awcocke from 1628. 

Notwithſtanding they both claimed under eſtates 
for lite, precedent to the Deed of Truſt to whom 
( ſe. to Sir Edward Clere, and Lady Merriel Cleere) 


the Plaintiffe was neither Executor , nor Admini- 
ſtrator, n 


After 


nan ena. — _ — 


Tus) | 
After a long attendance upon the Maſters, and 
hearing Councel on both ſides, Mr, Rich certifies due 
To Azcecke 3099 ll. 103, 4d. 
To Berney 13838, OFÞ 4 
Mr. Hackwil differs, and certifics by way of ex- 
ception to Mr, Rich his report, 


June 23. 1651, Upori debate concerning both See the Aﬀide- 
Reports (the Court not being full ) 1000 li, was 


diſ-allowed , which was certified to bee laid out in 
improvements, and 738 li, for repayres tO eAwcocke, 
and 110t any depolitions permitted to be read for ma- 
king it out, though offered, | 

And concerning Holls 1000 lj, ſecured by Statute, 
it was ordered , no more be allowed then was really 
paid with damages, though the ſum was aſcer- 
tained by defeizance two and thirty yeers ſince, and 
the Detendants being ſtrangers, 


Jults 17. 1651, Upon ſuggeftion that the De- 
fendants delayed the Accompt , the Court decreed 
the poſleſsion to the Plaintiffe, although it was then 
offered by the' Defendants in Court , to prevent the 
raking away of poſſeſSion, that the Plaintiffes 
ſhould have all the Accruing profits of the ſaid 
ſtate giving ſecurity, 

And although it was then offered likewiſe by the 
Defendants in Court , that the whole accompts 
ſhould be referred to any of the Plaintiffes counſel, 
the ſame was not excepted, 

The Plaintitfes have by the ſaid order gained the 
poſſeſsion, andthe Defendants have neither land nor 
money , nor any ſecurity given, as the Decree dt 
rected, 

The Truth hereof appears by the pleadings, and 

path dranf date nod 
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He Defendants conceive upon the whole mat- 

tet they ate very ſtriftly dealt withall ; both 
inreſpe& of the nature of their cale, and the pro- 
ceedings. 

They were not the parties truſted, but Sir Hezry 
Bedingfield, Sir Tho. HerneTho. Kneve: Elq. and Hen. 
Beſt Gent. who were, and are kindredand friends of 
the Plaintiffe ; ſome of them having been truſted 
and imployed upon ſettlement of the eſtate, between 
Sir Ed. (kere, and Sir Hexry his ſon, upon marriage 
of the ſaid Sir Henry, with Lady Merreel,the Plain- 
tiffes mother. 

W hat was done, was, when Sir Hex,Cleere was of 
perfe& underſtanding, and done toa juſt cnd,to have 
the land that was much incumbred, fold within two 
yeares to pay debts. 

The Contracts that Smith and Holl made, was af- 
ter by faire and due proceedings approved by the 
Court, and there was a Decree that the land ſhould 
bee ſold, after a valuation was made by Gentlemen 
of very good account , by force of a Commilsion di- 
rected to, and executed by Sir Fob. Hollazd, Sir Foh.. 
Henningham, Sir Joh.Corbet\, and Sir Robert Gaudy 
Commuilsioners, And after upon a. Judges Certt- 
ficate that 4000 li. was the higheſt value could bee 
got for the Lang,conſidering the preſent charges and 
incumbrances. lis 

And there was nothing then done, but if the ſame 
were now to bee done, it is humbly conceived in the 
uſuall courſe of Juſtice would be done. 

For all the yeerly, payments , the debts due by 
Mortgage and Statute that were rcall charges upon 
the Land, ought to be allowed... = | VY 
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17) * 
The value of the lands «4 was but per 45554 125, 36. 
Charges were far two lives $0. 
Chargcs inReverſion, beſides other contingencies 2oolt, 
Debts charged above 4000 lt, 


Here was no falſe Informations, no Irregular pro- 
ceclings, noabule to the Court z but upon the 
ſtricteſtexamination the proceedings in the former cauſe, 
whereupon a Decree was gained in the Lord Coventries 
time, will appearto be juſt, and if by negligence of a 
Clerks Bill an anſwer be mil-layed, yet a Decree ſigned, e. 
and inroled.and executed,is not to bee avoided,; And the | 
Defendants Anceſtors were purchalers of Reverſions, 
clogged and charged with incumbrances,but were encou- 
raged by the Decree of the Court to purchaſe, and the 
Trulices ſold to them by force of the Decree. 
Smith Holl, and Amcocke were purchaſers under the 
Decree,they thought they had a hard bargaine. 
Holls part was left by his Will to his wite,or 1090 lt. 
ſhe made choice of the x000li. which'proves it not to be 
worth the third part of 4000 li. and Holls ſons paid her 
the 1000 li. and fold the Reverſion to Smith and Awcock, 
for 1230 li. which was lefle then the ſumume allowed by 
Judge Harwies report by 470 li. 


# Smith gu with the ſaid Sir Edw.(leere for his Inte- 
reſt for lite, | 

eAwcocke rooke a Leaſe from the Lady cAferreel ( leere 
for her life. 


eAmncocke was a ſtranger to all the proceedings, but was 
encouraged by the Decree to purchale. ; 
The eſtate was much out of heart, and at his charge his 
_ of the premiſes, is improved above a thurd part, be- 


C in building, and repaire. 
ics charges k Fit ——" And 
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tYet the Court hath directed otherwiſe 


= (18) | 
' * And when «Fzcocke purchaſed, it was with the free 
conſent of the Lady Moundford, the Lady Steward, and 
the Lady Merriel Cleer the Plaintiffes mother, 

And yet the Teltimony of the Lady CHMoundford , and 
Lady Stewardis the chicte ground of the laſt Decree, 

And upon the hearing in the Court of Wards it was 
declared that neither the ſaid Hol or Smith were guilty 
of any fraud or practiſe, | 

It there were any breach of Truſt , the partics truſted 
(if guilty) ought to bee condemned , and not the pur- 
chaſers, who have no more to doc,but to look to their al[- 
lurar.ces, and pay their money , which was done by dif- 
charging Starutes, Mortgages, and other, wiſeas was di- 
rected by a- Judge, warranted by order of the Court , a- 
gainſt which Judge nothing was ever objected of cor- 
ruption , nor any practiſe proved {ince his death. Nor 
was there any queſtion made in ſeven years,til the eſtates 
for lives, and the charges determined, and when by acci- 
dent after ſeven yeers that the bargain proved a good 
bargain, then, and not before the Suite in the Court of 
Wards was commenced, whereir the proceedings were 
unuſual, if not-unjuſt. 

It is a Preſident of a dangerous conſequence,that-Heirs 
and Aſſigns of purchaſers (asthe Defendants are)ſhould 
be queſtioned,and forced to acccompt atter ſuch a length 
of Time. 

And it is conceived that if Tenant for life, or one 
that hath a Rent for life, and after the Reverſion is ſold, 
and hee agree with the Reverſioner for his own eſtate, 
though the Grantee of the Reverfion get a good Bar- 


gain, yet the Heire, it he were intituled toan Equity, 


ſhall never have any abatement in reſpe& of the Pur- 
chaſers good bargaine z but the charge ſhall continue as 
good a charge upon the Lands (as tothe Heire ) as it 
was inthe Anceſtors time. 
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Off +, | 
By theDecree made upon the hearing, the Defcndatits 
were to have the money that upon account ſhould bee 
due, and then part with the poſſeſsion and re-aſſure, 

But though the money reported , being 5000 li. and 
more 15 not paid, (that not being-the third part of what 
is really due ) yet poſletsion is taken away contrary to 
the very Decree, ſigned, and inrotled, which is very un- 
uſual and ſcarce to bee matched with a prelident , eſpe- 
cially the Defendants being in no default , but having gi- 
ven lecurity as the Decree directs, yet by Or ler ſubſe- 
quent to the Decree , the ſecurity diſcharged , and pol- 
{e{sion given away, ſo as the Detendants are without re- 
medy, which is the more ſtrange, in reſpe, as they con- 
ceive a Truſtee or Mortgagce that 1s in poſle(sion is not 
in Equity,-to part with the poſleſsion till che moncy due 

id. 

And the proceedings were very ſtrict , and the ufuall 

libercy of Examination not admitted, 


The Defendants therefore: humyly propoſe that for 
their relief in Juſtice,thele things may be done. 


I Hat the firſt Decree in Court ſigned, and inrol- 

Tie may ſtand,and that their Interefts that claime 
under it as purchaſers may be held and injoyed, 

2 That nothing be demanded from them but the -pur- 
chaſe money, which chey are-ready to give cleer fatis- 
faction that it is all paid. | | 

3 That the former Decree that Nath been executed, 
may not be reverſed, or avoided but by Bill of Renew, & 
not by an origtmal Bil brought by one that was no party: 

4 That the precedent eſtates ought not to be queſtioned 
being abſolute, and fetled upon juſt and valuable conſi- 
deratioas, precedent in time, to-the praftife that is pre+- . 
tended, 5 That 


- and felsto Sir Hen,Bedingfield, and others, and the 


_ . 


20 
'*$ That the Accompts Gif any be)ſhould not bee of any 
other eſtate then what was conveyed, which was of Re- 
verſions, not of Lands in poſleſsion , when the ſame fel), 
and not before, 

6 That the Defendants being Heirs and Alſvignes 
of Purchaſers under the Decree of the Court , ought 
not to bee queſtioned after three and twenty yeers and 
more,no queſtion being made till the eſtates tell. 

7 And if there were any ground to have any rc-aflu- 
rance, or accompt ( which they conceive ought not to 
bee) yct that the poſſeſsion ought to bee reſtored to the 
Defendants,and not be taken from them,till all the mon 
and damages, which was rcally duc,and disburſcd,be paid, 
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An Epitome of the whole Caſe ſtated. 


IR, Edward Cleer Tenant for life of part , the Reverſion to 
Sir Hen.Cleer , mortgaged pact of the Lands held in Fee-imple, 
and charged the ſame with a Joyature, and with Rents for two 
ſeveral lives, and was indebted by Mortgages, Statute and otherwile, 
for which the Lady Aſonngford and Job. Smith Elg. were bound. 
By Deed inrolled for . 0000 i, mentioned to be paid, bargaines, 
F Heices, and by 
a Deed dated at the ſame time, the Truſt is declared, that the Lands 
ſhould be fold at the beſt value within two yeers , and that with the 
Rencs, Profirs , and Purchaſe- » debts ſhould be paid , and 
3900 li, raiſed for his Lady in lieu of her Joynture, and the over-plus 
to come to the Heire, the Plaintiffe Abigail. 
The T ufſtees endeayour toſell, but cannot. | 
Some Creditors defire to purchaſe, but in reſpeR of Incumbrances 
will not give ſo much,as Sir Hey, Cleey eſtimates it to be in value, 
The Truſtees were loath to ſell at any lower value, | 
4 - my s Creditor : — = h, ns a Leaſe from Sir Edw. 
er tor forty yeers, if Sir Edward (0 long live, at 290 li.per arnun 
theL ands being of berter value, "_ 100 
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| Cab? ; . 4 
The Lady Mowndford, Smith , ” other Creditors , preferre> 
Billinto Chancery againſt Sir Hen, Beding fie/d, and the other Tru» 
ſtees, and againft Tho. Holt to have the Lind ſold accobling to the 
Trult, 

The Truſtees anſwer and confeſſe the trult, and ſer forth the reaſon 
why they {ell not, becauſe of the diſproportion of the value, but were 
willing co doe what the Court ſhould dire&t, and Holl an- 
[wered, 

The cauſe was heard, and a Commiſſion direed to Gentle- 
men of credit to examine the values of the Lands, the Debts, and In- 
eambragces,and to procure a Purchaſor. 

Who by force of the Commiſſion , examine and certifie the'great 
charges,and values, and that in reſpeCt of the Incumbrances,they could 
nor procure a purchaſor 3 And 

The 25. of April, 3. (ar. It was decreed that the Lands ſhould 
be ſold by the Truſtees, and the Decree is inrolled 11: of May tol- 
lowing, 

There was a Reference to a Judge to examine the values and 
debts, and to thinke of a courſe whereby the truſt might bee: . 
performed, and the Decree be executed. 

The Judge certifies 4020 li. the beſt yalue , and that Smith, 
and Hol agreed to purchale , and certifies how the money ſhould 
be paid,and his certificate is confirmed. 

In Ang. 31- 4 Car. The Truſtees convey to Aldridge, Fown- 
tain, and Sowtherton, 8c, perſons truſted for Holl,Smith, Awcocke, 
and rhey pay the purchaſe money, | 

The eſtates for hyes determine. 

There was a Bill in the Court of Wards ; And | 

A Bill in Chancery was preferred by the Heire of Sir Hen.Cleer a- 
gainſt the Defendants,upon a prerence that Hol/ and Smith were par- 
ries tothe procuring of the Deed, and gained the eſtate art an under- 

value and to have an accompt, and a re-affurance, 
The Defendants ſer forth the truth of the Cale and deny all fraud 
and praQtiſe. 

The Caule comming to the hearing( and the Court not being full)ir 
was decreed that the Defendants Gould account, and be reimburted 
the mony that Ho// and Smith had really disburſed or was due, and 
upon payment ſhould re-aflure 3 Bur upon ſecurity to aalwer meane 

[s-, 
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profits ſhould keep the poſſeſſion. Or if they refuſe, then 'the Plain= 
tiffe upon ſecurityte pay. what vpon account ſhould bee due to the 
Defendants, ſhall have the poſſcfſion. 

The Defendants give Security, 

Its 1eported by Mir, Rich 50co i. due to the Deferdants, and yee 
the ſecurity by them pur in is diſch#rged , andno ſecurity put in by 
the Plaintiffs, nor money paid,and yer the Plaintifts are pur into poſ- 
ſe/fion by the Order of the Court, 

And a direQtion 4s given to the Referees that take the account, 
that the Defendants ſhall account for the profits received, during the 
concinuance of the particular intereſts, purchaſed in 1624, and 1638. 
from Sir Edw.Cleer,and Dame HMerrielC leer Tenants for life, 

The Defendants are Heires and Aſſgnes of Purchaſors that claime 
from the Truſtees, under the Decree of the Court, made above twen- 
ty yeares before this laſt decree, and their contrats warranted by cer- 
rificate of a Judge and order ofthe Court. 

The corf1deration they paid was as much as the lands were worth 
corfiderlng the incumbrances,charges and particukr eſtates in bei 

The decree and fale that was made 1628 were juft to be done now, 
if things were now in the ſame condition as then they were, 

Yer by the deciee of the Court of Wards a third part was taken a- - 
way during the Wards minority, which made the bargaine prejudici- 
all to the Purchaſor, when as the value of the whole was bur 4000 li, 
Yet after full age the plainciffs kepe poſſeſſhon of a third part, 

And notwith(tanding there is due 5 000 li, and twice as much more 
upon a faire account (ult libecty of examining witneſſes being admit- 
ted)wil be found due ro theDetendants,yet no mony is paid,nor ſecu« 
ri-y-given; bur poſſeſſion of the whole 1s takenaway contrary tothe 

firſt and laſt Decree in the Caſe, 


